




Evidence of a person’s character or character trait is not admissible 
to prove that on a particular occasion the person acted in accordance with the character 
or trait. 

defendant may offer evidence of the defendant’s pertinent trait
the prosecutor may offer evidence to rebut it

homicide prosecutor may offer evidence of the alleged victim’s trait of 
peacefulness to rebut evidence that the victim was the first aggressor

U.S.  v. Wells, 

not admissible to prove 
a person’s character in order to show that on a particular occasion the person acted in 
accordance with the character. 

This evidence may be admissible for 
another purpose

On request by a defendant
reasonable notice



Compare

The evidence may be considered on any matter to 
which it is relevant. 

See U.S. v. LeMay, 

By Reputation or Opinion

By Specific Instances of Conduct.



Old Chief v. U.S.
Michelson v. U.S.

Id.

But see The Misuse of Rule 404(b) on the Issue of Intent in the 
Federal Courts



U.S. v. Hernandez-Miranda, 

U.S. v. Bradley
extrinsic acts evidence ‘is not looked upon with favor.’

U.S. v. Hall U.S. v. Caldwell

U.S. v. Curtin
Rule 404(b) is a rule of inclusion-not exclusion

U.S. v. Geddes, 

See also Huddleston v. U.S., 

Extrinsic acts evidence may be 



critical to the establishment of the truth as to a disputed issue, especially when that issue 
involves the actor’s state of mind and the only means of ascertaining that mental state is 
by drawing inferences from conduct

Michelson v. U.S

“the assessment that the trial court must make under Rule 
403 limiting instructions

petitioner did not seek review under Rule 403 

Huddleston v. U.S

U.S. v. Hall

U.S. v. Geddes, 

U.S. v. Matthews

U.S. v. Vizcarra-Martinez



U.S. v. 
Mayans see also Huddleston v. U.S.

similarity inquiry as a 
means to assess the relevance and probative value of the evidence Vizcarra-Martinez

Huddleston

U.S. v. Gomez
author Diane Sykes

Id.



Rule 404(b) is not just concerned 
with the ultimate conclusion, but also with the chain of reasoning

This is not to say that other-act evidence must be excluded whenever a 
propensity inference can be drawn; rather, Rule 404(b) excludes the evidence if its 
relevance to “another purpose” is established only through the forbidden propensity 
inference.

importance of identifying the non-
propensity theory how

Id

Regarding 403:

the degree to which the non-propensity issue actually is contested may have a 
bearing on the probative value of the other-act evidence Id

See also U.S. v. Hall,  U.S. v. Caldwell

U.S. v. Commanche

U.S. v. Bell

U.S. v. Garcia-Rosa

Old Chief v. U.S.



How to Reconcile Seventh Circuit Test with “Rule of Inclusion”? 

U.S. v. Hernandez-Miranda

U.S. v. Bradley

U.S. v. Rodriguez

U.S. v. Vizcarra-Martinez

U.S. v. Preston



U.S. v. Rodriguez

Note: Ban on propensity evidence does not extend to FRE 413, 414. 

See U.S. v. LeMay, 

U.S. v. Hadley

rejected the notion that intent to sexually gratify is not a material issue for purposes of 
404(b) in a child sex abuse case when the defendant denies participation in the acts.



defendant’s choice of defense does not relieve the government of 
its burden of proof on the essential

U.S. v. Curtin
possession of stories involving sex between young girls 

and adults on his personal digital assistant at the very time that he arrived to meet a 
purported young girl he met online.

Id

Id

Id.
Editorial note: 

 Id.

U.S. v. Preston .

U.S. v. Rodriguez

U.S. v. Mayans

logical connection 



U.S. v. Caldwell

U.S. v. Jones

U.S. v. Hall

inter alia

But see U.S. v. Howell

U.S. v. Geddes, 



U.S. v. Matthews

U.S. v. Ramirez-Jiminez

U.S. v. Bell, 

U.S. v. Hall

Accord U.S. v. Davis, U.S. v. Haywood, 
U.S. v. Ono

But see U.S. v. Butler, 

U.S. v. Logan
U.S. v. Gadison

U.S. v. Hernandez-Miranda



U.S. v. Bibo-Rodriguez

U.S. v. Ramirez-Jiminez

U.S. v. Sager

U.S. v. Flores-Blanco

U.S. v. Lozano

U.S. v. Beechum

Bonner v. City of Prichard, Ala.



U.S. v. Bradley

U.S. v. Rodriguez ), supra

U.S. v. Wells, 

U.S. v. Kinchen

U.S. v. Smith

Factors to Consider in Assessing Distinctiveness: 

so similar as to 
guarantee a reasonable likelihood that they were committed by the same person U.S. v. 
Vavages



McCormick on Evidence 

U.S. v. Luna

U.S. v. Quinn

U.S. v. Smith

U.S. v. Carroll

U.S. v. Gonzalez

Id.



Editorial Note: 

Id.
Id.

U.S. v. Cherer

Id.

Not

part of the transaction that serves as the basis for the criminal charge
necessary offer a coherent 

and comprehensible story U.S. v. Vizcarra–
Martinez

U.S. v. Williams

U.S. v. Daly

U.S. v. Vizcarra–Martinez



U.S. v. DeGeorge

admission of the evidence 
passed muster under 403 

U.S. v. Loftis

uncharged transactions in order to prove the first element of 
wire fraud offense, i.e., the existence of scheme to defraud

U.S.  v. Wells, 

See U.S. v. Fuertes, U.S. v. Gorman, 



; U.S. v. Green, 

U.S. v. Bowie
; see also U.S. v. Irving, 

U.S. v. McCourt

But see State v. Machado, 

See also Wynne v. Renico, 

See U.S. 
v. Morano

U.S. v. Gonzalez-Sanchez

U.S. v. Sepulveda
U.S. v. Stevens



U.S. v. Blum

U.S. v. Aboumoussallem
but see Agushi v. Duerr

U.S. v. McCourt

State v. Vargas

U.S. v. Espinoza

We caution, however, that our ruling that the conviction documents 
were admissible here is not transferable to a situation in which the government seeks to 
introduce similar evidence with respect to a defendant's prior crimes under Rule 404(b)

U.S. v. Aboumoussallem



U.S. v. Stevens
Garfole

U.S. v. Curtin, 

Huddleston v. U.S.

U.S. v. LeMay

F.R.E. 403 Advisory Committee Notes
and need for the evidence

F.R.E. 404(b) Advisory Committee Notes

availability of other means of proof



Old Chief v. U.S.

U.S. v. Hitt

Blind-Doan v. Sanders

U.S. v. Preston

U.S. v. Curtin

 But see U.S. v. Hadley, 

Hadley
Curtin Old 

Chief See Miller v. Gammie
See U.S. v. McCollum, 

U.S. v. Powell

Hadley



U.S. v. Gomez

U.S. v. Hall

U.S. v. Kinchen

U.S. v. Beechum

Bonner v. City of Prichard, Ala

undue tendency to suggest decision on an improper basis, commonly, 
though not necessarily, an emotional one

Huddleston v. U.S.,

Old Chief v. U.S.



U.S. v. Hitt

U.S. v. Preston, 

U.S. v. Haywood, 

U.S. v. Bussell

State v. Vargas

Old Chief v. U.S.

U.S. v. LeMay

U.S. v. Weiland

U.S. v. Bejar-Matrecios overruled on other grounds, U.S. v. 
Smith-Balthier,



F.R.E. 403 Advisory Committee Notes

Burgett v. Texas

Greer v. Miller,

But see Watkins v. Sowders, 
U.S. v. Dorsey

See Richardson v. Marsh, 

; Watkins v. Sowders,  

See Richardson, 

Old Chief

U.S. v. Haywood



U.S. v. Bradley U.S. v. Neary

U.S. v. Bland

U.S. v. Lindsey

Estate of Diaz v. City of Anaheim

U.S. v. Hall

Understanding the Limits of Limiting Instructions

, What Went Wrong with Federal Rule of Evidence 609: A Look at How 
Jurors Really Misuse Prior Conviction Evidence

The Misuse of Rule 404(b) on the Issue of Intent in the Federal 
Courts

U.S. v. DeCastris



Nash v. U.S.

that jurors fail to understand
jurors comprehend limiting instructions but ignore them in 

favor of their own sense of fairness

Id.

. Id.

Id



backfire effect:

U.S. v. Gomez
may help

See
We

caution against judicial freelancing in this area

must not use the 
other-act evidence to infer that the defendant has a certain character and acted “in 
character” in the present case because it does not follow from the defendant's past acts 
that he committed the particular crime charged in the case. 



See U.S. v. Preston

.

See
, Character Assassination: Amending Federal Rule of 

Evidence 404(b) to Protect Criminal Defendants

Conference on Possible Amendments to Federal Rules of Evidence 404(b), 807, and 
801(d)(1)(a), 


